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Should We Protest?

Achieving Success In The Bid Protest Process

By Robert Nichols, Jason C. Lynch, Andrew Victor, and Adrian

Wigston*

Over the past decade, the Federal Government has spent between $439

billion and $558 billion annually on procurement contracts.1 Govern-

ment agencies have a legal and a moral duty to be fair and transparent in

how they spend taxpayer dollars. For more than a century, the bid protest

system has played the important role of providing contractors the means

of challenging perceived unfairness in the procurement process.2 Yet,

over the past few years, federal agencies—believing many protests to be

frivolous and frustrated by the expense and delays they cause—have

sought to curtail the bid protest process.3 Additionally, many contractors

(usually smaller ones) have decided not to employ the protest process,

even when they find an agency evaluation error, for fear of harming

customer relations.

This BRIEFING PAPER is designed to inform contractors seeking to decide

whether to protest any particular procurement action and, more broadly,

to determine their internal postures toward this legal process. It includes

three areas of inquiry:

E First, the PAPER describes the objectives underlying the protest

system and different perspectives around whether the present pro-

cess succeeds in these objectives.

E Next, the PAPER provides a quantitative examination of bid protests

over the past decade—and the astounding rates at which agencies

have made mistake that have led to “redos” in the procurement

process. This analysis is based on data collected from the Govern-

ment Accountability Office (GAO), the U.S. Court of Federal

Claims (COFC), and secondary sources.

E The PAPER’s third line of inquiry presents a survey of the types of
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agency mistakes that have most often led to cor-

rective action. It is based on the authors’ review

of several 100 decisions at the GAO and the

COFC as well as discussions with the COFC, the

GAO, the U.S. Department of Justice, and peer

practitioners in the area.

Together, these three lines of analysis make a com-

pelling case that the bid protest process, on the whole,

succeeds in holding federal agencies to standards of

fairness and transparency. This BRIEFING PAPER con-

cludes with several key factual, legal, and business

questions to assist contractors in deciding “go/no go”

for any particular protest opportunity.

The Bid Protest System: Objectives &
Perspectives

Defining Bid Protests

Federal procurements are governed by a complex

web of regulations and standards, so it is no surprise

that agencies regularly err in conducting them. When

an interested party4 for a particular procurement

believes that an agency has made a mistake that put it

at a competitive disadvantage, it has the right to invoke

the bid protest process to challenge the perceived

unfairness.5 To prevail, the protester must demonstrate

both the existence of an agency mistake and that the

error prejudiced its competitive chances.

Errors can occur in how the agency sets up the

procurement (the terms and conditions of a solicita-

tion), evaluates proposals, and selects an awardee.6

Protests about a solicitation, such as ambiguities that

may affect how a contractor formulates its proposal,

are deemed “preaward” protests and must be filed

before the closing date for bids or proposals.7 Post-

award protests typically challenge perceived errors and

mistakes in the agency’s evaluation of proposals and

selection of the awardee by arguing that the agency

violated procurement law, regulations, or policies;

failed to follow the solicitation’s evaluation criteria;

awarded the contract to a nonqualified offeror (i.e.,

was not an eligible small business); or acted arbitrarily

and capriciously or abused its discretion.

The current forums for filing a bid protests include

the COFC,8 the GAO,9 and the procuring agency

itself.10 Each forum has the ability to review the al-

leged error and to address actions to correct the mis-

take, as appropriate. The COFC can direct particular

corrective action, the GAO can recommend corrective

action to the agency, and the agency can voluntary take

corrective action on its own accord. The COFC and

the GAO maintain public dockets of bid protest cases

and publish their decisions,11 whereas agency-level

protests typically are not public.

When there is a decision finding an error—by the

COFC or the GAO or by the agency itself—the agency

will usually perform a “do over” of some fashion to fix

the mistake. Such “corrective action” may involve

amending the solicitation, reevaluating the same

proposals, seeking clarifications or reopening discus-

sions, seeking new or amended proposals, or making a

new award decision.

A successful bid protest is one that causes an agency

to correct its mistake, thereby releveling the field of

competition for ensuring a proper procurement.
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Objectives Of The Protest System

The modern bid protest system developed through a

hodgepodge of statutes, regulations, and policies.12 As

such, there is no single organic document defining the

objectives of the system. The primary theory support-

ing the system is that the Government has a moral duty

to maintain fairness in how it awards taxpayer-funded

contracts. Public funds come with an expectation of

high standards of morality and transparency. Taxpay-

ers expect procurements to be conducted competi-

tively, fairly, and transparently. The bid protest process

helps to ensure the Government meets these

obligations.13 It also corrects mistakes, guards against

fraud and abuse, and pushes agencies to improve their

procurements.

Bid protests at the COFC and the GAO also provide

effective third-party monitoring. Contractors make sig-

nificant investments in competing for Government

procurements. Having a system for lodging complaints

with a neutral third party, rather than depending on an

agency to monitor itself, helps to “deter and punish in-

eptitude, sloth, or corruption of public purchasing

officials.”14

Differing Perspectives

Industry generally views bid protests as a healthy

component of the procurement process. The fact that

nearly half of all bid protests result in some form of

corrective action to fix a flaw in the procurement

demonstrates the necessity of this oversight function.

Without this third-party assurance of fairness and

transparency, companies would likely make fewer

bids.

According to published studies, contractors report

that they are most likely to file a bid protest when they

perceive a serious mistake in the process that harmed

their competitive position. This is borne out by the high

effectiveness rate of bid protests. Other reasons cited

for protesting include inadequate explanations from

the agency as to why the contractor lost, or when a

cost-benefit analysis shows that protesting makes

sense. They typically avoid protesting when they do

not have good protest arguments and/or when protest-

ing has the potential for creating “ill will.”15 Some

contractors have a policy against protesting for cus-

tomer relations purposes, although contractors that do

protest frequently rarely see lasting, negative impacts

from their customers.

Not surprisingly, Government personnel express

dissatisfaction with the bid protest system. A recent

article indicates that “[a]cquisition officials loathe the

receipt of a bid protest” and refers “to the severely neg-

ative attitude toward receiving a bid protest as a ‘fear

of protest.’ ”16 At the same time, there is no doubt that

protests have some positive effects on the procurement

system as a whole. As one study indicated, “[e]vidence

suggests that agencies sometimes change their acquisi-

tion strategies due to fear of protests,” such as by:

E building in sufficient lead times to plan fair com-

petitions,

E improving training for their procurement work-

forces,

E assigning more experienced officials to more

important procurements,

E performing more market research to inform their

requirements and evaluation criteria,

E ensuring their teams are following the rules to

make justifiable decisions in the source selection

process,

E engaging in multiple rounds of discussions that

level the playing field of competitors,

E thoroughly documenting and substantiating their

proposal evaluations and tradeoff decisions,

E making consensus-based decisions, and

E taking voluntary corrective action when they

make mistakes.17

Some sophisticated agencies also engage in ex-

tended or enhanced postaward debriefings with con-

tractors also to explain their decisions. This can

include providing source selection documents that

would normally be available only as part of a protest

record. Both the U.S. Air Force and the Federal Avia-
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tion Administration have adopted these processes in

the hopes of dissuading contractors from protesting.18

A Data-Driven Analysis Of Bid
Protests

Bid protests statistics show just how common agen-

cies make mistakes that require corrective action. The

following chart summarizes data on the GAO’s pub-

licly available bid protests dating back to FY 2009.19

FY18 FY17 FY16 FY15 FY14 FY13 FY12 FY11 FY10 FY09

Cases
Filed

2,607 2,596 2,789 2,639 2,561 2,429 2,475 2,353 2,299 1,989

Merit
Deci-
sions

622 581 616 587 556 509 570 417 441 315

Sus-
tains

92 99 139 68 72 87 106 67 82 57

Sus-
tain
Rate

15% 17% 22.56% 12% 13% 17% 18.6% 16% 19% 18%

Effec-
tive-
ness
Rate

44% 47% 46% 45% 43% 43% 42% 42% 42% 45%

These figures show a few interesting trends. First,

protests filings have generally increased by about 30%

over the past 10 years. Second, the GAO’s statistic on

the number of merits decisions is less than 25% of

cases filed because one decision can cover more than

one protest, agencies frequently take voluntary correc-

tive action, and protesters occasionally withdraw their

challenges. Third, the GAO’s statistic on the sustain

rate shows that the GAO finds mistakes that require

correction in an average of 16.8% of the merits deci-

sions it reaches. However, the much higher average ef-

fectiveness rate of 43.9% indicates that agencies take

involuntary and voluntary corrective action much

more frequently.

A separate quantitative analysis of GAO protests,

conducted by leading practitioners, has shown that fil-

ing a supplemental protest increases the odds of a

protest being sustained increased by approximately

80%.20 This is likely because contractors file supple-

mental protests after receiving an agency report, which

puts the entire procurement under a microscope and

exposes more errors to scrutinizing protest counsel.21

In contrast, the COFC keeps less informative statis-

tics for its bid protests, showing only the number of

protests filed and decisions issued.22

FY18 FY17 FY16 FY15 FY14 FY13 FY12 FY11 FY10

Total
Protests
Filed

179 129 124 126 110 84 99 98 88

Preaward 52 41 31 35 35 20 42 29 19

Post-
award

127 88 93 91 75 64 57 69 69

Protest
Decisions

75 74 65 87 65 64 78 82 71

Published
Decisions

67 70 64 63 58 61 66 73 64

Unpub-
lished
Decisions

8 4 1 24 7 3 12 9 7

Comparing these two tables shows that protesters

file actions much more frequently at the GAO than at

the COFC. This is almost certainly because filing at

the GAO can automatically “stay” the contract award

while the protest is pending,23 whereas filing at the

COFC requires the protester to meet the standard for

obtaining a temporary restraining order and prelimi-

nary injunction to stay the contract during the protest.24

Notably, there are no statistics available for agency-

level protests.

Post protest, there is a dearth of readily accessible

information on outcomes for contractors. It is unclear

how often a protester actually wins the award that was

subject to a protest, though the frequency is estimated

to be quite low. Also, although agencies take correc-

tive action and boost the “effectiveness rate,” data

analyzing whether the corrective action is meaningful

to the protester is not available.25

Of course, high-level statistics never tell the whole

story. They do not differentiate a “loss” between a pro

se party that filed an untimely protest versus a well-

crafted protest filed by seasoned counsel, much less

account for case-specific details that can be determina-

tive of a particular protest. Nevertheless, these figures

do demonstrate that agencies frequently make mistakes

that lead to a “redo” of all or parts of a procurement.

Most Common Agency Mistakes
Leading To Corrective Action

Several years ago, BRIEFING PAPERS explored which

protest arguments have proven most likely to be

sustained.26 This PAPER updates and greatly expands

upon that analysis with a qualitative survey of several

100 bid protest decisions and reports from Govern-

ment sources.27 While not an encyclopedic listing of
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every sustained protest basis over the years, this

discussion and the collected citations represent a help-

ful guide to the array of common procurement mistakes

that lead to corrective action.

Errors In The Solicitation

As described below, solicitation errors generally

take a few different forms: the solicitation fails to

comply with applicable laws and regulations, contains

ambiguities, or is unduly restrictive.

(1) Compliance With Laws and Regulations. Suc-

cessful protests have been made where the solicitation

fails to comply with all applicable law or regulation,

for example:

E the agency improperly ignored the Federal Ac-

quisition Streamlining Act’s mandate to consider

whether commercial items were available;28

E the agency conducted inadequate market research

as required by the Federal Acquisition Regula-

tion (FAR) or federal statutes;29

E the agency issued an order outside the scope of

an underlying blanket purchase agreement;30

E the agency issued a request for quotations in

violation of the simplified acquisition procedures

set forth in FAR Subpart 12.6;31

E the agency improperly used a cooperative agree-

ment instead of a procurement contract, violating

the Federal Grant and Cooperative Agreement

Act;32

E the agency improperly waived the requirement

that commercial item procurements address com-

mercial market practices of FAR 12.302;33 and

E the agency misconstrued the “Trade Agree-

ments” clause at FAR 52.225-5.34

For these procurement errors, corrective action usu-

ally results in a change to the solicitation to address

the particular legal requirement that was not met.35

(2) Ambiguities. Protesters can sometimes show that

the solicitation is ambiguous in communicating the

objectives and relevant requirements of the

procurement. An ambiguity occurs when two or more

reasonable interpretations of the solicitation are

possible.36 Protests have been sustained where:

E the solicitation did not clearly communicate

whether objectives were optional or required;37

E the agency ambiguously described categories of

Contractor Performance Assessment Reporting

System (CPARS) scores for past performance

references;38

E the latent ambiguity concerned mandatory wage

rates in a collective bargaining agreement;39 and

E a request for proposals lacked a sufficiently

detailed description of engineering services

sought by the agency.40

If the ambiguity is obvious, gross, or glaring (e.g.,

where solicitation provisions appear inconsistent on

their face), it is “patent” and must be protested prior to

the solicitation’s deadline.41 A latent ambiguity is more

subtle and can be protested post award when an agen-

cy’s and an offeror’s divergent interpretations of the

solicitation become apparent. Corrective action for

ambiguities can require amendment of the solicitation

or reevaluation of the proposal with the alternative

interpretation.42

(3) Unduly Restrictive. Solicitations cannot be re-

strictive of competition in an unnecessary way. Protes-

tors have had success where the solicitation was found

to be unduly restrictive in the following ways:

E the solicitation unduly restricted teaming ar-

rangements;43

E the solicitation unduly restricted application of

exceptions to the Berry Amendment, which

requires acquisition of domestically produced

products;44

E the solicitation was unduly restrictive by making

demands that offerors be certified under certain

industry quality standards at the time of proposal

submission, rather than at the time of award or

performance, which exceeded the agency’s rea-

sonable needs;45 and
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E the solicitation unduly restricted past perfor-

mance and experience requirements without a

supportive agency explanation.46

Corrective action to cure unduly restrictive provi-

sions can involve the agency reassessing its need for

the restriction and, if none exists, amending the solici-

tation to remove it.47

Cancellations & Revisions To An Already

Issued Solicitation

Once a solicitation has been issued, the agency may

not arbitrarily cancel or revise it, even if it intends to

recompete the award, such as when:

E the agency’s “slipshod” and scant administrative

record did not adequately support cancellation of

solicitation;48

E the record failed to demonstrate a reasonable

basis for the Contracting Officer’s (CO’s) conclu-

sion that competition under the original solicita-

tion was inadequate;49

E the evidence demonstrated that the agency had

failed to meaningfully review its needs;50 and

E the agency failed to engage in reasonable and ad-

equate advance planning, issued a solicitation

without detailed requirements, then cancelled the

solicitation despite having documented the need

for a detailed solicitation years prior to the solic-

itation’s release.51

Corrective action for these errors generally involves

the agency reviewing its needs and making a new

selection decision52 or preparing a new solicitation.53

But if the agency later realizes that its needs are materi-

ally different than the assumptions underlying the so-

licitation, it has a duty to cancel or amend the

solicitation. For example, in one case, the GAO sus-

tained a protest when the agency knew, prior to award,

that its anticipated schedule for task orders was materi-

ally different from the assumptions set forth in the so-

licitation, upon which the offerors were required to

base their proposals.54 The GAO recommended that

the agency reevaluate its requirements, revise the so-

licitation accordingly, conduct discussions, and re-

evaluate proposals.55

The Agency Failed To Enforce Solicitation

Criteria

The agency must enforce the mandatory solicitation

requirements against all offerors. Generally, there are

two types of common errors in this context: the agency

bungles the receipt of an offeror’s proposal, and the

agency fails to enforce the solicitation’s requirements

against an offeror.

(1) Improper Handling of Proposals. Agencies have

the responsibility to accept proposals in accordance

with the FAR and the governing solicitation and must

reject proposals submitted late or containing material

errors. Agencies, however, cannot arbitrarily or capri-

ciously reject a proposal for a minor irregularity, espe-

cially if doing so diminishes competition. Instructive

cases follow:

E the agency unreasonably rejected a proposal

when, despite the solicitation stating that propos-

als had to be uploaded to a Government website,

the offeror had timely submitted the proposal by

email with permission from the contract special-

ist;56

E the agency improperly rejected a quotation where

the offeror had not acknowledged the first

amendment to the solicitation but had acknowl-

edged the second amendment, which superseded

the first amendment;57

E the agency could not disqualify an offeror after

informing the offeror that the agency would

waive late delivery of a proposal by FedEx as

inconsequential because the offeror had timely

tendered its proposal to FedEx;58

E the agency improperly rejected an indefinite-

delivery, indefinite-quantity (IDIQ) contract pro-

posal that was submitted in the wrong location

on the FedConnect web portal, when the offeror

submitted a complete proposal, the proposal

could not be altered by the offeror after submis-

sion, and acceptance would enhance competition
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because the agency planned to make multiple

IDIQ awards;59

E the agency improperly refused to allow the pro-

tester to revive its expired bid when (1) the re-

vival would not prejudice the other offerors or

the competitive system; and (2) the acceptance

period, which originally expired on a Saturday,

was extended by the offeror on the next Mon-

day;60 and

E the agency unreasonably rejected an offeror’s

timely proposal because one of its minor subcon-

tractors failed to submit proposal information

timely when the offeror’s proposal contained the

same relevant information as the subcontractor’s

late proposal.61

Corrective action for improperly handling a pro-

posal involves reinstating the proposal for the compe-

tition62 and, if appropriate, reevaluating proposals.63

(2) Offeror Deviations From Mandatory Solicita-

tion Requirements. A proposal or quotation that devi-

ates from the solicitation or contains an ambiguity as

to whether the offeror will comply with a material

requirement of the solicitation can result in a sustained

protest. The following decisions demonstrate that

agencies cannot overlook offeror deviations from

mandatory solicitation requirements:

E the agency improperly substituted a reference

provided by the awardee in final proposal revi-

sion that violated terms of the solicitation;64

E the agency awarded a contract on a basis funda-

mentally different from what the solicitation pro-

vided;65

E the awardee failed to propose loaded labor rates

for 20 categories required by the solicitation;66

E during clarifications, the awardee took exception

to material performance requirements, but the

agency accepted the proposal anyway;67

E when the awardee notified the agency that two

key personnel would not perform under the

contract, the agency improperly waived key

personnel requirements of the solicitation;68

E where the solicitation required a barrier wall to

achieve physical separation of soiled linens from

cleaned linens, the agency erred by not requiring

the awardee’s quotation to comply with this re-

quirement;69

E the agency waived a material solicitation require-

ment, styled as a provision that vendors had to

“guarantee” compliance;70

E the agency did not evaluate the awardee in ac-

cordance with a solicitation requirement for a

plan addressing the criteria of Defense FAR

Supplement (DFARS) 252.237-7024 (“Notice of

Continuation of Essential Contractor Services”

solicitation provision);71 and

E the agency improperly made an award to an of-

feror for leasing of office space by ignoring ma-

terial requirements of the solicitation that limited

offers to 625,000 rentable square feet.72

The corrective action may be to seek a clarification

from the offeror or render the proposal unacceptable,73

or to reopen discussions, obtain revised proposals, and

make a new selection decision.74

Evaluations Were Unreasonable

Agencies must conduct reasonable evaluations.

Where the solicitation prescribes a method for evalua-

tion, the agency must follow it. There are myriad in-

stances in which agencies improperly deviated from

solicitation evaluation criteria:

E the agency failed to consider one of the evalua-

tion factors established by the terms of the solic-

itation;75

E the agency erred by accepting a blanket statement

of compliance instead of specific product litera-

ture addressing specifications as required by the

solicitation;76

E the agency failed to reconcile an assigned

strength to the awardee with the underlying

evaluation;77

E the agency excluded offerors’ references when-
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ever it did not have one of the six areas of the ex-

perience required by the solicitation, even though

the solicitation only required that offerors’ refer-

ences “collectively” demonstrate experience in

the required areas;78

E the agency failed to consider both the variety and

quantity of amenities offered under an access-to-

amenities subfactor, as required by the solicita-

tion;79

E an agency cannot downgrade an offeror that does

not provide information not required by the so-

licitation’s evaluation scheme;80

E the agency unreasonably found the awardee’s

proposal was technically acceptable, when the

acceptable rating was contingent on remediation

of several issues that were not remediated;81

E the agency failed to evaluate the awardee’s pro-

posal under the solicitation’s experience factor

with the terms of the solicitation, which only

permitted consideration of the experience of the

offeror itself and, since the awardee had no expe-

rience as a joint venture, its proposal should have

been found unacceptable under the experience

factor;82

E when a solicitation mandates a best value deci-

sion, the agency may not merely consider

whether the proposal was technically accept-

able;83

E the agency failed to compare offerors equally;84

E the agency mechanically and unequally applied

undisclosed staffing estimates in evaluating the

offerors’ proposed staffing plans to determine

whether proposals were acceptable or unaccept-

able;85

E when the solicitation provided certain evaluation

criteria, the agency could not add unstated evalu-

ation criteria to that list;86

E any criterion not expressly stated in the solicita-

tion must have a clear nexus to the stated crite-

ria;87

E an agency cannot assign weaknesses inconsistent

with the solicitation;88

E the agency applied undisclosed evaluation crite-

ria in the source selection plan for ratings under

the experience factor that would not be reason-

ably expected by offerors;89

E an agency must abide by the prescribed relative

importance of evaluation factors;90

E if the evaluation scheme calls for it, the agency

must evaluate for the entire period of perfor-

mance and not just an offeror’s ability to perform

the base year where options might make future

performance more difficult;91

E the agency employed discriminators to differenti-

ate between two proposals, but the discrimina-

tors were not reasonable and did not withstand

scrutiny;92

E a comparative source selection may not merely

mechanically compare technical ratings, but

must instead meaningfully consider any evalu-

ated differences in the offerors’ proposals;93

E selection official failed to demonstrate a reason-

able basis for finding that awardee’s strengths to

be beneficial while not finding similar strengths

of protester to be similarly beneficial;94 and

E the agency’s conclusion regarding the impact of

an assigned strength to the protester’s proposal

was inconsistent with the underlying evaluation

and the agency identified strengths in other of-

ferors’ proposals, but unreasonably failed to rec-

ognize similar strengths in the protester’s

proposal.95

Similarly, an agency conducting a best value pro-

curement cannot ignore elements of the tradeoff in

rendering its source selection decision:

E in a best value tradeoff, an agency cannot ignore

lower priced offers that are technically accept-

able and must document its reasons for choosing

a higher priced technically superior offer;96
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E an agency cannot ignore price in a best value

tradeoff;97

E an agency cannot overemphasize adjectival rat-

ings to find proposals equivalent, but must con-

sider identified strengths and weaknesses and the

evaluators’ ranking of proposals to render its

tradeoff;98

E an agency cannot only consider point scores and

not meaningfully consider the merits of the

evaluations or proposed prices;99 and

E the agency conducted an unreasonable evalua-

tion where weaknesses expressly relied on by the

selection official for not choosing the protester’s

proposal were resolved after discussions and

were not found in the final proposal.100

(1) Technical. In evaluating technical proposals, the

GAO and the COFC will not independently evaluate

proposals, but will examine whether the agency’s scor-

ing methodology and evaluation conclusions are rea-

sonable and consistent with the terms of the solicita-

tion, as well as applicable procurement statutes and

regulations. The cases below provide examples of how

protesters have demonstrated that an agency’s techni-

cal evaluation was flawed or unreasonable:

E the agency unreasonably evaluated offerors—

among other errors—by using a scoring system

that could not be explained, assessed strengths

and weaknesses to offerors from an individual in

contravention of a consensus technical evalua-

tion committee (TEC) effort, and the TEC’s own

evaluation had unexplained internal inconsisten-

cies;101

E if key personnel are required by the solicitation,

the agency must ensure that proposed key person-

nel meet the solicitation’s minimum require-

ments;102

E an agency cannot make an award to an offeror

that misrepresents key personnel as available

when they are not (“bait and switch”);103

E even if no key personnel are required, the agency

cannot make an award to an offeror that does not

provide individuals capable of accomplishing

tasks under a performance work statement, if

required by the solicitation;104

E the agency failed to consider a significant design

flaw in the awardee’s technical submission that

demonstrated the awardee lacked technical un-

derstanding;105

E the agency improperly made award to an offeror

whose proposal contained a technical approach

previously rejected by the agency;106 and

E the agency improperly accepted a proposal that

assumed that the agency would provide on-site

work space and equipment when the agency had

stated that it would not provide on-site space and

the solicitation did not identify agency-provided

equipment.107

(2) Price/Cost. Like technical evaluations, agencies

must conduct cost and price analysis in accordance

with the solicitation. The following cases demonstrate

the ways in which agencies have failed to apply such

analyses in line with the requirements of a

procurement:

E an agency cannot apply price realism—analysis

that seeks to determine whether an offeror’s price

is so low as to endanger contract performance—

where the solicitation does not provide for one;108

E although the solicitation provided that the agency

would assess the realism of the offerors’ loaded

labor rates, the agency failed to do so;109

E although the solicitation provided that the agency

would assess the realism of the offerors’ time and

materials, the agency failed to do so;110

E where price or cost realism is called for, the

agency must consider the offeror’s particular

technical proposal and how it may be affected by

the price or cost;111

E if required by the solicitation, agencies must

consider proposed prices from all offerors in its

analysis;112

E the agency failed to perform a reasonable cost
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realism evaluation and compounded its error by

not using the results of that evaluation in its

source selection decision but improperly used of-

ferors’ proposed—as opposed to evaluated—

costs to make its source selection decision;113

E conducting a price realism analysis may also be

required by other FAR provisions and must be

done correctly to give effect to those regulations,

such as FAR 52.222-6 (“Construction Wage Rate

Requirements”)114 and FAR 52.222-46 (“Evalua-

tion of Compensation for Professional Employ-

ees”);115

E agencies must properly apply cost realism, par-

ticularly if the solicitation provides the manner116

or level of cost detail in which they are to conduct

it;117

E agencies have erred in cost realism by limiting

analysis to Government-verified labor rates,

which is insufficient to assess cost realism;118

E the agency conducted an improper cost realism

evaluation where the agency failed to recognize

that the awardee proposed to significantly reduce

the labor rates of personnel during the option

years of the task order;119

E agencies cannot apply an evaluation factor not

found in the solicitation to its cost realism as-

sessment;120

E even where the agency reasonably determines

that an offeror has proposed unrealistically low

costs, the agency may not adjust those costs to an

unreasonable extent;121

E the agency erred in its cost analysis by misinter-

preting substantiating data, specifically uncom-

pensated overtime, in the protester’s cost pro-

posal;122 and

E when deciding whether an offeror has an unrea-

sonably low price, the agency should only com-

pare that offeror to actual competitors—not to

offerors whose proposals are unacceptable, ineli-

gible for award, or priced unreasonably high.123

Agencies can make other material errors in their cost

or price analyses, as demonstrated by these cases:

E the agency failed to demonstrate that an award-

ee’s low price was consistent with its proposed

technical approach;124

E the agency mechanically applied a Government

estimate without taking into consideration an of-

feror’s unique technical approach;125 and

E on a cost-reimbursement contract, the agency

failed to ensure that its evaluation of technical

and cost proposals is logically connected.126

Agencies also cannot employ a price evaluation

scheme that produces misleading results,127 such as in

the following cases:

E agencies cannot simply assume adequate price

competition exists upon receipt of multiple

proposals if they must compare prices in accor-

dance with price reasonableness requirements

under FAR 15.404-1;128

E the agency failed to notice that an awardee did

not propose discounts required by the solicita-

tion, thereby providing the awardee a substantial

price advantage;129

E the agency unreasonably focused on a single

contract line item for a cost reasonableness anal-

ysis, but did not evaluate the overall cost of per-

formance;130

E the agency failed to evaluate the awardee’s

proposed line items as required by the solicita-

tion;131

E the agency failed to amend the price evaluation

scheme notwithstanding the fact that it knew,

prior to award, that the scheme did not reason-

ably reflect the agency’s changed ordering strat-

egy;132 and

E the agency intended to issue cost-reimbursement

task orders but did not require offerors to propose

cost-reimbursable labor rates resulting in the

agency not being able to evaluate offers

meaningfully.133
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Corrective action for evaluation errors typically

involves reevaluation of proposals as required by the

solicitation and preparation of a new source selection

decision with appropriate consideration given to all

evaluation factors,134 but can also include reopening

discussions and obtaining revised cost or price

proposals.135

(3) Past Performance. Agencies occasionally en-

counter pitfalls when evaluating past performance. The

straightest route to protest victory appears when the

agency does not conduct, or does not document, a past

performance evaluation. Protesters have been success-

ful in various instances, such as the following:

E the agency could not produce contemporaneous

documentation indicating to what extent, if at all,

the agency had considered the “unsatisfactory”

and “marginal” ratings assigned to the awardee

under a particular past performance reference;136

E the agency failed to provide a meaningful expla-

nation of its evaluation of the protester’s past per-

formance;137

E the agency failed to document its own analysis of

offeror’s past performance;138

E the agency failed to document oral discussions

on which it based its past performance evalua-

tion and cited written documents that were never

identified;139 and

E the agency failed to analyze the relevance of of-

ferors’ past performance.140

Agencies generally have discretion to evaluate both

relevance and weight of offerors’ past performance,

but when an agency assesses past performance, it must

do so in accordance with the solicitation, as demon-

strated by these cases:

E the agency evaluated past performance inconsis-

tently with the solicitation;141

E the agency failed to consider the management

team’s past performance as required by solicita-

tion;142

E the solicitation provided for the evaluation of

projects that were similar in scope and complex-

ity, and there was no explanation in the record of

why the awardee’s smaller value past perfor-

mance projects were similar in scope and com-

plexity;143

E the agency mistakenly weighed all past perfor-

mances equally, whereas the solicitation required

an evaluation of each performance’s relevance;144

E the solicitation had limited relevant past perfor-

mance to a defined dollar threshold, on an indi-

vidual basis, and the record showed that none of

the awardee’s contracts met the dollar thresh-

old;145

E the agency effectively eliminated the past perfor-

mance criterion by treating it as a pass/fail as-

sessment;146

E the agency improperly considered the past per-

formance of an offeror’s subcontractor which did

not fit the criteria of the solicitation;147 and

E the agency improperly labeled an offeror’s past

performance as “unknown” in contravention of

the solicitation when the agency had past perfor-

mance information.148

Not only must the evaluation of past performance

adhere to the solicitation, it must not be unreasonable

or irrational on its face. This includes for example:

E conducting a past performance evaluation free of

material errors;149

E the agency unreasonably assessed past perfor-

mance by not considering adverse past perfor-

mance information that was “close at hand” or of

which it was aware;150

E the agency unreasonably credited offerors for rel-

evant past performance but not the quality of that

performance and credited offerors for positive

performance without considering whether such

performance was relevant;151

E the agency erred by relying upon incorrect past

performance questionnaire ratings;152
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E the protester demonstrated an inconsistency in an

agency’s approach to past performance where it

credited the awardee for the past performance of

a specialty subcontractor but not similarly credit-

ing the protester for the same subcontractor;153

E the agency failed to document its past perfor-

mance evaluation adequately, credited the

awardee for positive performance without con-

sidering the relevance of that performance, and

did not credit the protester for its performance as

the incumbent;154

E the agency unreasonably considered the past per-

formance of a firm that was not proposed to

perform any portion of the work;155

E the agency failed to consider and document the

similarity of the awardee’s past performance

contracts to the requirement being solicited;156

E the agency never explained why it found infor-

mation technology and healthcare contracts rele-

vant to different work—call center and appoint-

ment desk contracts;157

E the agency penalized an offeror with relevant ex-

perience for also having irrelevant experience,

as the effect was to equalize the weight given to

both categories;158

E the agency improperly excluded an offeror from

the competitive range based solely on neutral

past performance rating;159

E the agency unreasonably compared offerors’ past

performance in a way that minimized differences

and relied upon a mechanical application of

adjectival ratings to determine that offerors’ past

performance was the same;160 and

E the agency erred by evaluating performance in a

manner that unreasonably credited relevancy and

not quality producing misleading results.161

Corrective action for failure to evaluate past perfor-

mance typically results in reevaluation of the offerors’

proposals,162 but can also include reopening discus-

sions, obtaining revised proposals, reevaluation, and a

new source selection decision.163

Inadequate Or Misleading Discussions

Discussions with the agency can also open the door

to a flawed technical evaluation. The essential point is

that the agency must treat all offerors fairly and

equally. A discussion may be unfair if the agency:

E conducted discussions inconsistent with the

requirement of the solicitation;164

E failed to inform the protestor of a deficiency in

its proposal;165

E inaccurately expressed its concerns to an of-

feror;166

E inaccurately expressed its concerns with a revised

proposal;167

E relied on faulty information when assessing

weaknesses and discussing them with the pro-

tester;168 and

E did not raise with an offeror a newly identified

weakness in a reevaluation of the offer.169

A discussion may be unequal if the agency:

E conducted discussions in an unequal manner;170

E held discussions only with the awardee, and not

the protester;171

E allowed the awardee, but not the protester, to

submit a revised proposal;172 and

E gave some, but not all, offerors an opportunity to

address significant weaknesses in their

proposals.173

When an agency fails to conduct appropriate discus-

sions, corrective action typically involves reopening of

all discussion and obtaining revised proposals.174

Organizational Conflicts Of Interest

FAR 2.101 provides that an organizational conflict

of interest (OCI) arises in three circumstances: (1) the

existence of biased ground rules, (2) a contractor hav-

ing impaired objectivity, or (3) a contractor having an

unfair competitive advantage from the unequal access

to information.175
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In a biased ground rules OCI, a company, as part of

its performance of a Government contract, has in some

sense set the ground rules for the competition for an-

other Government contract.176 This type of OCI occurs

in varying circumstances as demonstrated in these

cases:

E the agency did not adequately investigate

whether a company had a biased ground rules

OCI where the company had assisted the agency

in developing an approach for the acquisition that

was protested;177

E the agency unreasonably determined that the

awardee did not have a biased ground rules OCI

where a company advised on the procurement,

including drafting the solicitation, for the agency

and appeared to skew competition in favor of the

awardee’s subcontractor, which was later ac-

quired by the company;178 and

E the agency unreasonably reversed an initial deci-

sion barring a contractor from competing for a

task order where the contractor had provided

procurement planning services to the agency and

could have skewed the competition in its favor.179

An impaired objectivity OCI arises when a contrac-

tor’s participation in work could affect its own interests

or the interests of its competitors.180 This type of OCI

occurs in various scenarios:

E the agency failed to evaluate adequately whether

an awardee’s wholly owned subsidiary would

review decisions on appeal from the parent

company’s own claims decisions;181

E the agency failed to evaluate adequately whether

the awardee would be able to perform without a

conflict of interest, where the awardee’s parent

company held other contracts subject to review

of the awardee;182

E the agency’s one sentence assessment of the

awardee’s amended mitigation plan of evaluat-

ing its parent corporation failed to provide ade-

quate analysis on review;183

E the agency’s OCI investigation was unreason-

able because it failed to meaningfully consider

whether the awardee’s performance of a portion

of the work required under a task order would

result in an impaired objectivity OCI;184

E the agency failed to evaluate reasonably apparent

impaired objectivity, where the agency planned

to use only a generalized OCI mitigation plan not

tailored to the circumstance of the awardee that

would maintain information technology infra-

structure supplied by the awardee’s parent com-

pany;185 and

E the agency failed to address thoroughly potential

impaired objectivity from the awardee’s assess-

ment and oversight of its major subcontractor’s

performance on another contract.186

Lastly, in an unequal access to information OCI, a

firm has access to nonpublic information as part of its

performance of a Government contract and that infor-

mation may provide the firm an unfair competitive

advantage in a later competition for a Government

contract.187 Unequal access to nonpublic information

about a competitor, whether or not that information is

proprietary, may nevertheless create an unequal access

OCI. Protesters have been successful in the following

instances:

E the agency failed to evaluate potential unequal

access to information arising from the relation-

ship between the awardee and one of its subsid-

iaries;188

E the agency did not reasonably evaluate potential

unequal access to information arising from the

relationship between the awardee and one of its

subcontractors;189

E the agency failed to explain why an individual—

who had access to competitively useful nonpublic

information about the protester and participated

in the preparation of the awardee’s proposal—

did not constitute an unequal access to informa-

tion OCI;190

E the protester provided evidence in the form of

“hard facts” demonstrating that former agency
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official, who had been hired by the awardee, had

access to competitively useful nonpublic infor-

mation and the CO failed to analyze the extent of

the former official’s involvement in the procure-

ment;191 and

E the CO recognized an apparent conflict of inter-

est but failed to investigate or mitigate where the

agency’s program manager had actively engaged

in procurement-related activities.192

Corrective actions for these kinds of protests involve

the agency determining whether an OCI exists, taking

appropriate action to avoid, neutralize, or mitigate the

OCI, and documenting its effort.193

Inadequate Documentation

Agencies have wide latitude in conducting evalua-

tions of offers, and the GAO or the COFC will not

substitute its judgment for an agency’s if the agency’s

rationale is reasonable and consistent with the

solicitation. But when an agency fails to document

adequately the basis of its selection decision, protest-

ers can point to that gap in the contemporaneous

procurement record and argue that the agency’s evalu-

ation was unreasonable, such as in the following in-

stances;

E the agency simply did not sufficiently document

its evaluation for the GAO’s review;194

E the agency failed to document why it did not find

strengths of the protester to be of significant ben-

efit to the agency unlike the awardee’s assigned

strengths;195

E the agency assessed numerous weaknesses to the

protester’s proposal, but the record did not rea-

sonably support such an assessment;196

E the agency failed to reconcile conflicting conclu-

sions of evaluators;197

E the agency produced a record with heavily re-

dacted documents that prevented the GAO from

reviewing the agency’s decisional process;198 and

E the agency assigned numerical scores to each

vendor’s quotation but lacked documentation to

support the assignment of such scores.199

Similarly, agencies must adequately document

selection decisions. Cases where protesters have been

successful have included the following:

E the agency failed to provide a sufficient rationale

and documentation for its award decision;200

E the agency could not produce evidence that it

qualitatively assessed the relative merits of the

offerors’ respective technical approaches;201

E the source selection decision lacked documenta-

tion establishing why the awardee’s ratings had

been increased;202

E the agency failed to provide adequate support for

its evaluation of the protester’s oral presentation

because of unresolved discrepancies regarding

the unrecorded portion of the oral presentation;203

E even where the agency identifies clear differ-

ences between the protester’s higher rated past

performance record and the awardee’s lower

rated record, the record must provide a basis for

the conclusion that the differences were not sig-

nificant;204

E despite summarizing strengths and weaknesses,

the source selection decision document evi-

denced that the agency made an award based on

a mechanical comparison of total technical

scores;205

E the source selection decision was unreasonable

where it was based solely on a comparison of

adjectival ratings without meaningful consider-

ation of individual proposal strengths and weak-

nesses and price advantages;206

E the best value tradeoff failed to address the

protester’s lowest priced proposal;207 and

E the agency issued a task order to the awardee

under a contract, but the record was so limited

that the GAO could not conclude that the pro-

tested task order was within the scope of the

contract.208
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Corrective action for these procurement errors typi-

cally involves reevaluation and adequate documenta-

tion so that the agency can arrive at a supported

conclusion.209

Corrective Action Challenges

Even after an agency takes corrective action, protest-

ers can sometimes successfully challenge that action if

it is not reasonable or not tailored to the previously

identified procurement errors. Protests of corrective

action are highly fact-specific to the underlying pro-

curement, procurement deficiencies, and agency re-

sponses to correct such deficiencies. Representative

examples of winning protest arguments targeting cor-

rective action include the following circumstances:

E the agency improperly took corrective action of

resoliciting proposals when the record demon-

strated that the agency’s concerns could have

been addressed by reevaluation of already re-

ceived proposals;210

E the agency improperly amended a solicitation so

that it impacted offerors more broadly than the

intended scope of the corrective action;211

E the agency amended the solicitation but improp-

erly precluded offerors from revising their pro-

posals, including price;212

E the agency failed to evaluate relevant bridge

contracts performed during the pendency of bid

protests;213

E the agency improperly invited the awardee to

amend its proposal to moot the protester’s claims

without providing the protester opportunity to

amend its proposal;214

E the agency excluded the protester because it

could not meet heightened technical require-

ments not contemplated by the solicitation;215

E the agency incorrectly assumed that it was re-

quired to ignore the passage of time between its

initial evaluation and its post-corrective-action

reevaluation;216

E the agency reopened discussions in an unduly

limited way;217

E the agency improperly permitted an offeror to

revise its proposal outside the scope of its initial

corrective action with substitutions of key per-

sonnel;218

E following corrective action of reevaluating of-

ferors, the agency failed to follow solicitation

criteria and did not substantiate its new award

decision;219

E the agency’s corrective action did not take into

account that, since the initial award decision, the

awardee had been sold to another company with

potential impacts on performance;220

E the source selection authority failed to reconcile

the evaluation made for the initial award deci-

sion, which differed starkly from the evaluation

made as part of the agency’s corrective action;221

E the protester identified a potential OCI arising

from the agency’s corrective action plan that the

agency had failed to address;222

E the agency took corrective action in response to

statements made by a GAO attorney in an email

to the parties in a GAO bid protest that the COFC

found to be irrational;223

E the agency improperly took corrective action on

the mere assumption that awards were tainted by

an OCI when it lacked facts of any such circum-

stance and had adequately accounted for a poten-

tial OCI in drafting the solicitation;224

E the agency improperly terminated a contract in

response to agency-level protest on the assump-

tion that the award decision was tainted by an

OCI, when the agency lacked facts to support

such a conclusion;225 and

E the agency’s termination of a contract in accor-

dance with a GAO recommendation regarding a

potential OCI was overturned by the COFC

because the record demonstrated a lack of hard

facts.226
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Successful protests of corrective action generally

result in GAO recommendations and COFC decisions

that require the agency to take the necessary steps to

cure its errors, or, in other words, more corrective

action.227

Prejudice

Competitive prejudice is an essential bid protest

element. In other words, a protester cannot just show

that an error occurred during the procurement; the

protester must also demonstrate that the error also

harmed the protester’s chances to secure a contract.

Cases have fleshed out this critical concept as follows:

E protesters must demonstrate a reasonable pos-

sibility of prejudice by an agency’s actions;228

E if there are any doubts regarding prejudice, they

are resolved in favor of the protester because a

reasonable possibility of prejudice is a sufficient

basis to sustain a protest;229

E the threshold for prejudice is lower in the OCI

context; if an OCI is deemed to exist, then preju-

dice is presumed;230

E pervasive errors in the evaluation record that

materially impact the source selection decision

tilt in favor of a finding of prejudice;231 and

E a finding of prejudice can be implied, such as

when it is presumed that a GAO attorney will ap-

ply the law correctly during an outcome predic-

tion conference where the record showed that the

agency had provided disparate information to the

awardee and the protester.232

Guidelines: Case-Specific
Considerations On Whether To
Protest

The analysis of the bid protest system presented in

this BRIEFING PAPER is intended to assist contractors in

understanding the statistical frequency of protests and

corrective action and which protest arguments most

often succeed. It can guide executives in developing

their general inclinations about pursuing protests. On

the other hand, a “go/no go” decision for a particular

protest opportunity should depend upon the answers to

several key factual, legal, and business questions

unique to each procurement.233 Thus, this PAPER’s

Guidelines are in the form of a series of questions

providing case-specific considerations in deciding

whether to protest. They are not, however, a substitute

for professional consideration in any specific situation.

Factual Questions

1. What was the agency’s rationale for selecting the

awardee’s proposal over the contractor’s proposal?

2. How does the company’s evaluated cost/price

compare to the awardee’s evaluated cost/price?

3. Was the contractor’s offer ranked high enough to

have a chance of winning with proper corrective ac-

tion?

4. How complete was the debriefing and does it sug-

gest that the administrative record would provide far

more additional protest grounds?

5. What is the procuring agency’s track record on

taking voluntary corrective action?

Business Questions

1. How reluctant is the contractor to fight with its

customer—in light of this source selection decision

and the broader relationship?

2. How important is winning this contract to the

company’s stakeholders?

3. What is the strategic value of the contract to the

contractor’s business objectives?

4. How strongly does the company believe it pre-

sented the best proposal to the Government in light of

the stated evaluation criteria?

5. What percentage of the work will be performed

by the contractor versus its subcontractors?

6. Are there other objectives that the contractor is

likely to achieve through the bid protest process (i.e.,

extending the incumbent’s performance during the

pendency of the protest)?
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7. How likely is it that the protesting contractor can

achieve an additional prime contract award (in a

multiple award procurement) or a subcontract from the

awardee?

8. How much of the desire to protest is based on the

frustration and disappointment of losing an important

competition versus a reasoned assessment of the

potential business risks and reward?

9. Realistically, how would a protest affect the

contractor’s business with this customer given that

protests are a normal part of the acquisition process?

10. How expensive will the protest be—in both

absolute terms and as a final stage of the broader com-

petitive effort—and are those costs fully or partially

recoverable if the protest succeeds?

Legal Questions

1. Was the mistake the agency apparently made of

the type that typically lead to corrective action?

2. Was the contractor “prejudiced” by the agency’s

mistakes (i.e., has the contractor suffered competitive

harm)?

3. Is the evidence to support a protest argument al-

ready available or likely to be in the administrative

record?

4. What type of corrective action may occur based

on the possible protest grounds and is it likely to

change the ultimate source selection decision?

5. What odds does seasoned counsel place on the

likelihood of prevailing?
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