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The nature of qui tam litigation presents unique ethical and legal challenges at each stage
of litigation for the lawyers representing both relators and defendants. This article addresses
some of the issues that arise in the early stages of qui tam litigation.

I. Ethical Issues that Arise Before a Qui Tam Complaint is Filed

A qui tam action is initiated when the relator serves a copy of the complaint under seal
and written disclosure of all material evidence and information to the Department of Justice.1

Even before the complaint is filed, a lawyer that is approached by a putative relator must be
guided by a multitude of ethical considerations prior to making a decision to take on the
representation.

1. Duty to refrain from filing frivolous suits

The vast majority of False Claims Act (“FCA”) cases are initiated by relators who
approach a lawyer with allegations that someone or some entity – often their current or former
employer – has defrauded the government. The risk that such a putative relator may be
motivated by animosity, a financial windfall and/or a desire to seek reprisal against their former
employer means that a lawyer must investigate thoroughly whether there is a sound basis for
bringing the suit. A lawyer who fails to take heed of the multiple ethical obligations involved in
avoiding filing a frivolous suit risks professional discipline, personal liability and/or court-
imposed sanctions.

a. Model Rule of Professional Conduct 3.1

Rule 3.1 of the Model Rules provides that every lawyer owes an ethical duty to the client,
the court and the adversary not to “bring or defend a proceeding, or assert … an issue … unless
there is a basis in law and fact for doing so that is not frivolous….”2 The fact that the putative
relator may harbor motives other than vindicating a perceived fraud does not render the
allegations frivolous, and a lawyer need not believe that his client’s position will ultimately
prevail in order to determine that it is not frivolous.3 The Comments to the rule make clear that
what is required of the lawyer is “to inform themselves about the facts of their clients’ cases and
the applicable law and determine that they can make good faith arguments in support of their
clients’ positions.”4
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b. Model Rule of Professional Conduct 1.1

A lawyer’s success in complying with Rule 3.1 is closely linked to meeting her obligation
to provide competent representation under Rule 1.1. Competent representation “requires the
legal knowledge, skill, thoroughness and preparation reasonably necessary for the
representation.”5 “Competent handling of a particular matter includes inquiry into and analysis
of the factual and legal elements of the problem. . . .”6

c. Federal Rule of Civil Procedure (“FRCP”) 11(b) and 28 U.S.C. § 1927

A third rule that addresses the lawyer’s duty to avoid filing frivolous claims lies in
Federal Rule of Civil Procedure 11(b). By filing a complaint, the lawyer is certifying that “to the
best of [his/her] knowledge, information, and belief, formed after an inquiry reasonable under the
circumstances:

(1) it is not being presented for any improper purpose, such as to harass, cause unnecessary
delay, or needlessly increase the cost of litigation;

(2) the claims, defenses, and other legal contentions are warranted by existing law or by a
non-frivolous argument for extending, modifying, or reversing existing law or for
establishing new law;

(3) the factual contentions have evidentiary support or, if specifically so identified, will
likely have evidentiary support after a reasonable opportunity for further investigation or
discovery; and

(4) the denials of factual contentions are warranted on the evidence or, if specifically so
identified, are reasonably based on belief or a lack of information.”

The procedural and substantive complexity of FCA litigation sometimes makes the risk
of not recognizing a frivolous claim perilous for an attorney who lacks qui tam litigation
experience. Thus, a lawyer must be aware of and understand not only the facts of the client’s
case and the elements of a cause of action under the FCA, but also the procedural requirements.
Otherwise, he/she risks facing professional discipline for violating the ethics rules, as well as
sanction to his/her firm under FRCP 11 for violating or being responsible for violation of the
rule.7

Moreover, under 28 U.S.C. § 1927, district courts have authority to impose sanctions on
attorneys personally for costs, expenses and attorneys’ fees reasonably incurred because of an
attorney who “multiplies the proceedings in any case unreasonably and vexatiously.”8

A recent case from the United States District Court of the Southern District of Indiana
illustrates how prevailing FCA defendants can use these two statutes to recover attorneys’ fees
from whistleblowers and their counsel who file meritless cases.9 In United States v. ITT Educ.
Services, Inc.,10 the court granted defendant’s motion for attorneys’ fees and sanctions against
relator’s attorneys – individually and against their law firms.11 The whistleblower, Debra
Levesky, alleged that ITT falsely certified compliance with statutory eligibility requirements in
order to receive Title IV funding under the Higher Education Act.12 The court dismissed the
case on subject matter grounds after finding that Levesky’s allegations had been publicly
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disclosed and that she was therefore not a proper qui tam plaintiff because she was not an
“original source” of the allegations.13

After dismissal of the case, ITT filed a motion for attorneys’ fees and sanctions totaling
over $4.7 million. The court found that the lawsuit was frivolous within the meaning of FRCP 11
because Levesky and her counsel were aware of a previous similar claim filed against ITT and
should have been on notice that their claims were likely to fail, specifically because the
allegations in the previous claim were “obviously more than adequate to put the government on
notice that ITT was allegedly involved in a fraudulent scheme” and therefore sufficient to negate
Levesky’s status as an original source.14 The court also found that the case was brought for an
improper purpose under FRCP 11, namely, “to extract a large settlement from ITT.”15 The court
used 28 U.S.C. § 1927 to award defendant’s attorneys’ fees against relator’s counsel personally
and the two law firms involved, jointly and severally, after finding that their conduct was
vexatious and that it “unreasonably multiplied the proceedings” when they continued to litigate
the action despite their knowledge that it lacked merit.16

d. 31 U.S.C. § 3730(d)(4)

In addition to the rules outlined above, the qui tam provisions of the FCA contain their
own deterrent to the filing of frivolous claims. Section 3730(d)(4) provides that if the
government does not intervene and the relator conducts the action on his own “[a] court may
award to the defendant its reasonable attorneys’ fees and expenses if the defendant prevails in the
action and the court finds that the claim of the person bringing the action was clearly frivolous,
clearly vexatious, or brought primarily for purposes of harassment.”17 While the FCA does not
define “clearly frivolous,” courts have offered varying definitions that suggest that the standard
is whether the FCA claims had any objectively reasonable chance of success.18

Section 3730(d)(4) does not apply to awards against an attorney,19 but courts have
assessed attorneys’ fees against whistleblowers under this provision in a number of cases.20 FCA
litigation is thus one of the few commercial litigation areas where there is a risk that the losing
party will have to pay the other side’s attorneys’ fees. A lawyer evaluating a client’s FCA claim
would therefore be prudent to consider his ethical obligations of competence under Model Rule
1.1 in advising the client of the risk that they could end up owing thousands of dollars in
attorneys’ fees and costs to the defendant.

e. Inherent Powers of the Court

Even without express statutory authority, federal courts have inherent powers to impose
attorneys’ fees against the losing party “when the losing party has acted in bad faith, vexatiously,
wantonly, or for oppressive reasons.”21

2. First-to-file rule and Model Rule of Professional Conduct 1.3

One of the challenges facing a lawyer who seeks to ensure that a putative relator’s claim
is not frivolous is that he may have limited time to investigate before making the decision to file
the qui tam complaint. Rule 1.3 of the Model Rules requires that a lawyer act “with reasonable
diligence and promptness in representing a client.” Compounding this rule is § 3730(b)(5) of the
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FCA, which is commonly referred to as the “first-to-file rule.” Under this provision, if another
relator has previously filed an FCA complaint making related allegations based on the same
facts, the district court lacks subject matter jurisdiction and must dismiss the action.22 The Fifth
Circuit has explained that “as long as the later-filed complaint alleges the same material or
essential elements of fraud described in the pending qui tam action, § 3730(b)(5)’s jurisdictional
bar applies.23 Thus, an attorney contemplating initiating a qui tam action must balance the
ethical duties requiring him to avoid filing a frivolous complaint with the risk that waiting too
long to file could mean that his client’s case might be dismissed if another relator beats him to
the courthouse.

3. Model Rule of Professional Conduct 1.16

It is commonly understood that the goal for relator’s counsel in every qui tam action is to
convince the government to intervene and proceed with litigating the case. While § 3730(b) of
the FCA allows private citizens to file qui tam actions, if the government elects to intervene
during the 60-day period or any extension of that period, from that point forward the “action
shall be conducted by the Government.”24

Because of the frequency with which the government does not intervene in qui tam
actions, a lawyer considering whether to take on representation of a relator would be prudent to
add Model Rule 1.16 to the list of ethical obligations to consider prior to filing a complaint,
particularly if the lawyer lacks experience litigating qui tam actions. Rule 1.16 defines the
circumstances under which a lawyer can withdraw from representation.25 Even if the lawyer can
show that “good cause” for withdrawal exists, Rule 1.16(c) of the rule provides that he may be
ordered by a court to continue representation “notwithstanding good cause for terminating the
representation.”26 Thus, before filing a complaint in a qui tam action, a lawyer should be
prepared for the possibility that there may be no easy way out of the representation. A lawyer
who knows that he may not want to proceed with the case without government intervention can
protect himself by providing in the retention letter that he can withdraw if the government
declines to intervene.27

II. Ethical Challenges in Investigating Allegations While the Case is Under Seal

The seal provisions of the FCA add more complexity to these ethical decisions. Like any
other attorney, relator’s counsel must conduct an investigation of the facts thorough enough to
meet the ethical standard of competence to his client, as well as his duty to the client, court and
adversary to avoid filing a frivolous complaint. He must also do so while respecting the rights of
third parties. However, relator’s counsel must meet all of these duties while staying within the
unique statutory restrictions of a pending action that client and counsel cannot reveal to or
discuss with others.

The seal provisions of the FCA are set forth in § 3730(b)(2), which provides that “a copy
of the complaint and written disclosure of substantially all material evidence and information”
the relator has be served on the Government and that “[t]he complaint shall be filed in camera
[and] shall remain under seal for at least 60 days.” Once the complaint is filed, it remains under
seal for at least 60 days while the government investigates to determine whether or not it will
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intervene in the case. During this seal period, the complaint is not served on the defendant.
Relator and his counsel are subject to sanctions by the court if they violate the seal, including
dismissal.

1. Duty to respect the rights of third parties

In order to gather evidence beyond a relator’s word to support allegations that the
elements of the False Claims Act violation are met, counsel often seek company documents and
contact with a defendant’s employees. Both involve ethical challenges that place the lawyer’s
duty to provide competent representation in tension with rights owed to third parties, as well as
with his obligation to conform with requirements of the statute while the case remains under seal.
During the seal period, “the normal methods of gathering evidence prior to trial, including the
taking of pre-filing depositions and the gathering of … records … are simply not available.
[A]bsent smoking gun documents from the relator, the case hinges in large measure on the
credibility of the relator and his knowledge of incriminating documents that the United States
Attorney might be able to obtain by subpoena.”28

a. Contacting witnesses other than the relator –Model Rule of Professional
Conduct 4.2

Rule 4.2(b) provides that “[i]n representing a client, a lawyer shall not communicate
about the subject of the representation with a person the lawyer knows to be represented by
another lawyer in the matter [concerning the matter], unless the lawyer has the consent of the
other lawyer or is authorized to do so by law or a court order.” The rule requires that the lawyer
have knowledge that the person is, in fact, represented in the matter to be discussed.29 However,
knowledge may be inferred from the circumstances.30 In the context of an FCA case, counsel for
the company may represent not only the company, but some or all of its employees. As such,
under this Rule counsel for the relator (and government attorneys) may have an ethical duty not
to contact employees without consent of the company.31 However, during the seal period,
contacting the company to seek such permission may violate the seal, leaving counsel for relators
(and/or the government) to have to wait for the seal to be lifted.

Rule 4.2(b) is another example of a Rule where state ethics codes may differ from the
Model Rules. For example, some commentators argue that the District of Columbia version of
Rule 4.2(b) is more lenient than the Model Rule.32 D.C. Rule 4.2(b) states that:

“During the course of representing a client, a lawyer may communicate about the subject
of the representation with a nonparty employee of the opposing party without obtaining
the consent of that party’s lawyer. However, prior to communicating with any such
nonparty employee, a lawyer must disclose to such employee both the lawyer’s identity
and the fact that the lawyer represents a party with a claim against the employee’s
employer.” (emphasis added).

Under the D.C. Rule, a “party” is identified in 4.2(c) as “any person, including an
employee of a party organization, who has the authority to bind a party organization as to the
representation to which the communication relates.” Thus, the D.C. Rule does not bar contacts
with employees of the organization who do not have such authority. In contrast, Model Rule
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4.2(b) relates to “persons” without distinguishing among employees, and would allow in-house
and defense counsel to argue that contact by opposing counsel is prohibited over a wider group
of employees.33 While this appears to be a major distinction on its face, there is room for
ambiguity. If counsel for the company does, in fact, represent a “nonparty” employee
[concerning the same matter], and opposing counsel has knowledge of this representation, then
opposing counsel would be obligated under D.C. Rule 4.2(a) not to communicate with any such
nonparty without the consent of that party’s lawyer. 34

Thus, counsel should be aware of state rule variations on Rule 4.2 and other rules of
professional conduct in assessing whether the conduct in question meets their ethical obligations.
In addition, counsel must keep in mind that a lawyer cannot make a communication prohibited
by Rule 4.2 through the acts of another,35 and is subject to discipline for misconduct if he
knowingly assists or instructs an agent to violate or attempt to violate any of the Rules of
Professional Conduct.36

Finally, even if permission is given, or if permission is not required to communicate with
a company’s employee while under investigation under Rule 4.2, a lawyer must not use methods
of obtaining documents or evidence that violate the legal rights of the organization under Rule
4.4.37

b. Accepting company documents obtained by the relator – Model Rule of
Professional Conduct 4.4

False Claims Act cases typically rely heavily on documentary evidence to support
allegations, and because normal discovery channels are unavailable while the case is under seal,
counsel must be aware of his ethical obligations in accepting and using unsolicited, unauthorized
confidential or privileged documentary evidence obtained from third parties (here, the alleged
wrongdoer).

Rule 4.4(a) states that,“[i]n representing a client, a lawyer shall not use means that have
no substantial purpose other than to embarrass, delay or burden a third person, or use methods of
obtaining evidence that violate the legal rights of such a person.” Although the Rule does not
“catalogue all such rights,” it does note that such rights “include legal restrictions on methods of
obtaining evidence from third persons and unwarranted intrusions into privileged relationships,
such as the client-lawyer relationship.”38

There is scarce guidance under the Model Rules and in ethics opinions on this issue,
which leaves attorneys guessing as to how to balance their duties of competent representation
with the third party rights of the client’s employer.

In 1994, the American Bar Association (“ABA”) initially rendered an opinion
characterizing the unauthorized review of privileged or confidential information as misconduct.
Basing its reasoning on an opinion related to inadvertent disclosure under Rule 4.4(b), 39 the
Formal Opinion advised lawyers who “without solicitation, receive materials which are
obviously privileged and/or confidential” that he or she has a “professional obligation to notify
the adverse party’s lawyer that [he or] she possesses such materials and either follow the
instructions of the adversary’s lawyer with respect to the materials, or refrain from using the
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materials until a definitive resolution of the proper disposition of the materials is obtained from
the court.”40 In 2006, the ABA withdrew this opinion without providing guidance as to what
professional obligation is owed by an attorney confronted with this scenario, except to say that
“[w]hether a lawyer may be required to take any action in such an event is a matter of law
beyond the scope of the Rule 4.4(b).”41

Most recently, in August 2011, the ABA issued a Formal Opinion on a lawyer’s duty
under Rule 4.4(b) when, during the course of a lawsuit, he receives copies of a third party’s
email communications with counsel that were not inadvertently sent, such as in the hypothetical
scenario of an employer who receives copies of an employee’s private communications with
counsel after the employee filed a lawsuit against the company, and the emails were located in
the employee’s business e-mail file or on the employee’s workspace computer or other device.
The Opinion concluded that because such privileged communications were not sent
“inadvertently,” Rule 4.4(b) does not apply to this circumstance and therefore does not require
notice to opposing counsel other than in the situation that Rule 4.4(b) expressly addresses
(inadvertent disclosure).

Thus, the ABA guidance on the issue appears to suggest that if a lawyer receives
materials which are privileged and/or confidential (without solicitation), he or she has no ethical
obligation under the Rules to notify the adverse party’s lawyer or seek an order from the court on
the proper disposition of the materials. The ABA has been careful to note that other laws might
exist that prevent the lawyer from retaining and using the materials, and that the fact that the
Model Rules do not impose an ethical duty to disclose to opposing counsel receipt of private,
potentially privileged e-mail communications between an opposing party and her counsel does
not mean that courts cannot or should not impose a disclosure obligation pursuant to their
supervisory or other authority.42 In addition, lawyers should keep in mind that individual states
may have differing interpretations of the rule which dictate different outcomes.

A recent case from the United States District Court for the District of Arizona provides
some helpful instruction, particularly in the context of an FCA case that is under seal.43 In that
case, a qui tam action was filed by a former Chief Compliance Officer who, prior to leaving
employment, copied and removed “1,300 pages of documents, emails and other [company]
proprietary materials” without authorization.44 During the course of reviewing these documents,
relator's counsel came across documents which “contained legends such as ‘attorney client
privilege’ or had information on the header indicating that they might contain privileged or
attorney work-product information.”45 Relator’s counsel argued that they set the documents
aside and later had a paralegal segregate them into a sealed box. In addition, they claimed that
they had neither read nor relied on any of the documents preparing the complaint. One month
after the case was unsealed, counsel for the defendants sent a letter stating that certain documents
protected from disclosure and protected by attorney-client and work-product privileges had been
misappropriated and demanded they be returned. Relator’s counsel ultimately advised the relator
that since the seal was lifted, the documents could be returned. However, the defendants pointed
out that relator’s counsel initially responded to the demand letter in a manner that suggested they
were not aware that any potentially privileged or confidential documents were in their
possession.46
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After dismissing the case on the merits, defendants sought sanctions and attorneys’ fees
against relator’s counsel, asserting that “Qui Tam Counsel had ethical duties not to review,
retain, disclose, or use the privileged material that they received from [relator]” and that they had
a duty to notify the defendants of the privileged materials when received and either return them
or seek a ruling from the court regarding the materials.47 The relator’s counsel relied on an
Arizona State Bar Ethics Opinion that stated that a lawyer who receives from his or her client
copies of documents that belong to the adversary and appear, on their face, to be subject to the
attorney client privilege or to be otherwise confidential is obligated to: ‘(i) to refrain from further
examination of the material or from making use of it, (ii) to notify opposing counsel of its
receipt, and (iii) either to abide by that counsel’s instruction as to its disposition or to seek a
ruling from a court as to whether it may be used.’”48 The Opinion went on to state that “[w]hen
no litigation has been brought, and presumably cannot be brought, ‘the lawyer should refrain
from reviewing or making use of the information in the documents and notify the ex-employer’s
counsel that they have come into the lawyer’s possession.”49 The Opinion also noted that
Arizona Ethics Rule 1.6 “requires client consent before the lawyer may notify the ex-employer
or its attorney that the lawyer has received privileged or confidential material belonging to the
ex-employer” and if the client refuses permission, the “lawyer still should refrain from
examining the documents or making use of the information in them.”50

The court found that the Arizona ethics opinion was not directly on point in the FCA
context because 31 U.S.C. §3730(b)(1)(2) requires that the complaint be filed under seal for at
least 60 days and prohibits the relator from serving the defendant with the complaint until the
court so orders. Hence, “upon discovering that they had potentially privileged documents from
[the defendant], Qui Tam Counsel could not reveal the potential lawsuit” prior to unsealing the
complaint and could therefore not be sanctioned for failing to inform the defendants that they
had potentially privileged documents prior to the complaint being unsealed.

However, the court went on to state that the fact that the case was under seal did not
relieve relator’s counsel from the obligation to seek a ruling from the court as to what to do with
the privileged documents. Since the relator’s counsel never sought such a ruling on the
privileged documents, the court found that “Qui Tam Counsel did breach an ethical duty to seek
a ruling from the court about the privileged documents and breached their duty to contact [the
company] about the documents after the complaint was unsealed.”51

The holding in Frazier suggests that a qui tam attorney who receives such documents
does not have an obligation to notify the opposing party that it has received the documents while
the case is under seal, but it does have an obligation to (1) seek a ruling on what to do with the
privileged documents from the court while the case remains under seal and (2) notify opposing
counsel once the seal is lifted.

The court in Frazier awarded defendants the attorneys’ fees and costs associated with the
defendant’s attempt to get its privileged documents back from relator’s counsel, but did not find
the facts presented warranted dismissal. It noted that the extraordinary circumstances of bad
faith were not shown, particularly in light of the fact that Qui Tam Counsel kept the undisputed,
privileged documents in a sealed box.52 The defendant also sought sanctions against the relator
personally, arguing that in addition to not having authorization to take the documents, his actions
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were contrary to the company’s code of conduct that prohibited employees from disclosing
confidential business information without authorization.53 The court did not reach this issue
because a settlement agreement on the separate motion for sanctions against relator personally
rendered the issue moot; however, the court did find that that the relator “stole the documents”
without permission.54

“Under its inherent powers, a district court may also sanction a party for wrongfully
obtaining property or confidential information of an opposing party.”55 In Glynn v. EDO Corp.,
a whistleblower (Glynn) was terminated after notifying a Department of Defense investigator
about concerns with a technology the company was developing for the agency. After his
termination, Glynn began communicating with a friend and then current employee at IST who
shared a “mutual distaste for IST management.” The friend began sending internal IST
documents and emails to Glynn and his counsel, including privileged communications. Once
Glynn filed suit against IST alleging retaliation under the FCA, IST counterclaimed against
Glynn with a number of claims, including breach of contract. Although the court noted that its
review of a handful of district court opinions outside of the Fourth Circuit suggested that
dismissal or default judgment was warranted only in extreme circumstances that were not
applicable in this case, it found that imposition of a $20,000 sanction against Glynn’s counsel for
improperly receiving internal IST documents (and asserting a common interest privilege in bad
faith) was warranted.56

Notably, the court did not find it necessary to address arguments from the parties as to
whether the information was “proprietary, confidential, or protected by the attorney-client or
work product privileges.”57 Instead, the court found it sufficient to state that “it was
inappropriate …to surreptitiously acquire these internal IST documents outside of the normal
discovery channels” and that “those decisions are best resolved through the formal discovery
process.” 58

2. Counsel’s obligations to protect employee privacy

Defense and in-house counsel face their own ethical challenges with respect to the privacy
rights of third parties. While a case remains under seal, defense counsel may come to suspect
that a potential whistleblower is employed in their midst even before the complaint is filed. A
common instinct may be to review a suspected whistleblower-employee’s emails to determine
whether that person is preparing a qui tam claim. From an ethical perspective, the risk is that the
employer will come across privileged communications between the employee-relator and his
counsel. This context differs from the situations discussed above in that the documents are not
obtained by a third party (inadvertently or otherwise), but rather are communicated through a
medium that arguably makes the communication the employer’s property. As a result, the ethical
obligations to protect employee privacy hinge more on whether the argument can be successfully
made that the communication was not privileged at all.

The crux of the attorney-client privilege is the protection of communications that are
made in confidence between a client and an attorney for the purpose of obtaining legal advice.
For the element of confidentiality to be met, the communication must be made with the intent
that it be confidential and with the reasonable expectation that it will remain confidential.59
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Thus, the most effective tool for a company to thwart the creation of any privilege claim
over its email is to design, implement, and publicize a strong computer monitoring policy. Such
policies are considered a decisive factor in many court decisions which have rejected employee
claims of privilege over work emails. For example, in Scott v. Beth Israel Medical Center,60 the
court denied the plaintiff a protective order demanding that his employer return all emails sent
to his lawyer on his work email that were obtained by his employers. The court found that the
plaintiff could not have a reasonable expectation of privacy when he transmitted emails to his
lawyer over the company’s email system and therefore the documents were never protected by
the attorney-client privilege.

The availability of the company’s usage policy on the company’s intranet, and the
language of the email usage policy were cited by the court as factors that were “critical to the
outcome.”61 The usage policy made clear that it applied “to everyone who works at or for”
the company and over an enumerated list of communication mediums, including “electronic
mail systems.”62 In addition, the policy explicitly stated that “employees have no personal
privacy right in any material created, received, saved or sent using Medical Center
communication or computer systems. The Medical Center reserves the right to access and
disclose such material at any time without prior notice.”63 The court further found that notice of
the policy need not be actual so long as the policy put the employee on constructive notice that
the company retained the right to monitor all email.64

Other courts have agreed that employee emails are not privileged where the employer
provides effective notice that it monitors the use of its computer equipment, including any
emails that are created or stored on the company’s equipment.65 However, some courts have come
to different conclusions, finding that the emails may actually be privileged if the employee uses a
personal email account from a third-party website, like Yahoo!, Gmail or Hotmail, as opposed to
their work email.66

Thus, defense counsel must be cognizant that not every email sent on a work computer
will be deemed privileged. Even where a court finds that a robust email usage policy exists to
negate privilege, some emails may still be protected if sent through personal email accounts.

On the flip side, the risk that the privilege will be waived means that counsel for
employees (i.e., relators) would be prudent to advise their clients never to use work email
(including personal accounts) to make privileged communications.

3. Enforceability of confidentiality agreements

Companies are not completely without recourse to having their confidential, proprietary
and potentially privileged documents purloined by whistleblowers, particularly where a
confidentiality agreement exists in the employee’s contract. Some courts have rejected employer
claims of breach of confidentiality agreements, citing the policy argument that confidentiality
agreements “cannot trump the FCA’s strong policy of protecting whistleblowers who report
fraud against the government.”67 However, recent FCA decisions have rejected the notion that
there should be a “public policy exception” that protects whistleblower’s from civil liability
claims for gathering documents as part of an investigation under the FCA.
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In U.S. ex rel. Cafasso v. Gen. Dynamics C4 Sys., Inc.,68 a whistleblower made this
argument before the Ninth Circuit after being counterclaimed by her former employer for breach
of confidentiality agreement when she copied almost eleven gigabytes of data from company
computers in anticipation of filing a qui tam action.69 The district court granted summary
judgment in favor of the defendants, reasoning that “public policy does not immunize Cafasso,
[who] confuses protecting whistleblowers from retaliation for lawfully reporting fraud with
immunizing whistleblowers for wrongful acts made in the course of looking for evidence of
fraud.”70 The Ninth Circuit affirmed, concluding that “[s]tatutory incentives encouraging
investigation of possible fraud under the FCA do not establish a public policy in favor of
violating an employer’s contractual confidentiality and non-disclosure rights.”71 Although the
court noted there was “some merit” in the public policy exception proposed in certain instances,
it did not decide the question, and instead noted that such an exception would not cover
Cafasso’s conduct – citing in particular the volume and scope of documents taken by Cafasso.72

“An exception broad enough to protect the scope of Cafasso’s massive document gather in this
case would make all confidentiality agreements unenforceable as long as the employer later files
a qui tam action.”73

4. Obtaining an employee release before the qui tam complaint is filed

Another mechanism through which companies often seek to protect themselves from qui
tam complaints is to have the employee sign a broad release statement, releasing all claims
against the company at the end of the employment relationship. Courts have generally been
reluctant to enforce an employee release that would bar the employee from bringing a False Claims
Act action, fearing that doing so would subvert the purpose of the qui tam provisions and the Act
itself.74

However, more recent decisions (including in the Ninth Circuit) have begun to
follow the so called “government knowledge rule” applied by the Fourth Circuit in United
States ex rel. Radcliffe v. Purdue Pharma .75 There, the court concluded that the release should
be enforced because, unlike in Green, the relator in Radcliffe signed the release after the
government already knew about the fraudulent conduct underlying the relator’s claims. The
Radcliffe court “therefore agree[d] with the government that ‘[t]he proper focus of the
inquiry is whether the allegations of fraud were sufficiently disclosed to the government.’”76

As with confidentiality agreements, the lessons learned from cases addressing the
enforceability of employee release statements are equally relevant to both defense and
relator’s counsel. Thus, before signing the release (or relying on it), counsel should consider
that the probability of it being enforceable is likely dependent on the following factors:

 Whether the employee’s claims have already been disclosed to the government (by
the employee, the company, or by some other channel)

 Whether the government had begun investigating the same underlying fraudulent
conduct prior to the release being signed.
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 Whether the language of the release is broad enough to encompass a qui tam
complaint. For example, in Radcliffe, the language releasing the relator’s employer
“from any and all liability,” was considered broad enough to encompass the qui tam
action that he filed after signing the release.

A related issue which sometimes arises is when an employer asks the employee to
endorse a signed statement or affidavit that the employee knows of no facts or information
suggesting that the company violated any law, including the FCA. Though such a statement
may prove to be useful in the event that the matter ever goes to trial, if the lawyer knows
that the employee does, in fact, have information suggesting that the company violated a
law, there is a risk that the lawyer could run afoul of Model Rule 8.4 by engaging in
“conduct involving dishonesty, fraud, deceit or misrepresentation.”

III. Conclusion

The structure of the False Claims Act, which deputizes private citizens to represent the
public interest for purely private gain, creates many interesting ethical and legal issue that are
particular to qui tam actions. The early stages of qui tam litigation are rife with ethical issues
that counsel for both relators and defendants must be aware of in order to avoid running afoul of
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